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Los Angeles, California; Tuesday, July 23, 2019

10: 45 a. m

ADM NI STRATI VE LAW JUDGE GAST: W're on the
record.

This is appeal of WP. Haines, Inc., OTA Case
Nunmber 18010986. It's Tuesday, July 23rd, 2019,
approximately 10:38 a.m We're in Los Angel es,
California. M nane is Kenny Gast. |'mthe |ead
Adm ni strative Law Judge for today's hearing. Joining ne
on the panel is Judge Sara Hosey and Judge Li nda Cheng.

At this point, I1'd like to ask the parties to
pl ease state your nanes and titles for the record,
starting with the taxpayer.

MR HAMLTON:. | amChris Hamlton, CPA for the
appel | ant.

ADM NI STRATI VE LAW JUDGE GAST: Thank you

MR WERKING Brian Werking, tax counsel for
respondent .

M5. MOSNI ER:  Marguerite Mosnier tax counsel for
respondent .

ADM NI STRATI VE LAW JUDGE GAST: Thank you very
nmuch.

kay. W have two issues for today's case. The

first is whether the statute of limtations were suspended
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for the 1999, 2005, and 2006 tax years under Revenue and
Taxati on Code Section 19316, such that appellant tinely
filed a refund claimfor these years, and, if so, whether
appellant is entitled to a refund of various penalties,
interest, fees, and excess funds, as applicable for the
di sputed tax years.

For the exhibits, taxpayer submtted Exhibits 1
through 14. FTB has no objection. Therefore, all of
taxpayer's exhibits will be admtted into the record. But
note, Exhibits 5 6, 7, and 12 through 14 relate to
argunents and not facts and will not be considered as
evidence, but it will still be in the record.

(Appellant's Exhibits 1-14 were received

in evidence by the Admi nistrative Law Judge.)

ADM NI STRATI VE LAW JUDGE GAST: FTB submtted
Exhi bits A through Z, and taxpayer has no objections to
them Therefore, all of FTB's exhibits will be admtted
into the record. But note, Exhibits O P, R and Y relate
to argunments and not facts and will not be considered as
evi dence, but are still in the record.

(Departnent's Exhibits A-Z were received

in evidence by the Admi nistrative Law Judge.)

ADM NI STRATI VE LAW JUDGE GAST: All right. That
brings us to our presentations. M. Hamlton, you'll have

30 mnutes. But before you go, | forgot to ask. Are you
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going to be testifying to any facts?

THE W TNESS: No.

ADM NI STRATI VE LAW JUDGE GAST: Ckay. So just
argument s here?

MR HAM LTON: Yes.

ADM NI STRATI VE LAW JUDGE GAST: Ckay. Al right.

Wel |, whenever you are ready you may begin.

OPENI NG STATEMENT

MR. HAM LTON:. (Ckay. And thank you for your tine
today to hear this appeal. | do appreciate it. | need to
clarify that I"'mnot an attorney. So your patience with
me in not knowing all the procedures is greatly
appreciated. |1 ama CPA who has been involved in tax
preparation and conpliance issues for alnost 40 years now.
And I"'malso a certified fraud exam ner involved in
forensic accounting extensively at this point.

There are two issues |I'mgoing to address today.
One is, was a tinely refund cl ai m mrade, and was the
statute suspended under 19316. The two California Revenue
and Taxation Code sections that are relevant today are
19306 and 19316. 19306 says in part, "No credit or refund
shall be allowed or nade after a period ending four years
fromthe date the return was filed, four years fromthe

| ast day prescribed for filing the tax return, or after
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one year fromthe date of the overpaynent, which period
expires later, unless before the expiration of that
period, a claim therefore, is filed by the taxpayer. O
Franchi se Tax Board allows a credit, nmakes a refund, or
mails in notice of proposed overpaynent on a preprinted
form prescribed by the Franchi se Tax Board."

19316 says in part, "The running of any period
specified in 19306 shall be suspended during any period
during which that individual taxpayer is financially
di sabl ed as defined in Subdivision (b)."

Subdi vision (b) reads in part, particularly
par agraph two, for purposes of this section, "Except as
ot herwi se provided in paragraph two, an individual
taxpayer is financially disabled if that individua
t axpayer is unable to manage his or her financial affairs
by reason of a nedically determ nable physical or nenta
inmpairment that is either deemed to be term nal inpairnent
or is expected to last for a continuous period of not |ess
than 12 nonths. "

W're here to talk today to talk about a quarter
of amllion dollars that the State of California
acknow edges they took fromthe taxpayer. And they
acknow edge that amount is not due to the State of
California. This is not in dispute, which makes the rest

of all of whole thing actually even nore remarkabl e.

California Reporting, LLC
(510) 313-0610




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

The taxpayer, in other words, does not owe any
noney to the State of California. There's no current
existing or potential liability. Yet, California is here
today to continue to fight to keep noney they know i s not
theirs. The evidence shows that the State killed the
busi ness and consigned a sick elderly couple to a | evel of
poverty in their final days that could have and shoul d
have been avoi ded. Sonme, actually, could call this elder
abuse.

| wonder how each of you would respond if the
all -powerful State took a quarter of a mllion dollars
away fromyour elderly parents when they were termnally
ill, thus, killing their ability to earn an incone or pay
nmedi cal bills. The facts of this case are shocking. They
of fend any sense of reasonabl eness or equity. But
noreover, this case shows the ability of the governnent
agency to rig circunstances to their advantage.

l"mgoing to be referring to Exhibits 13 and 14
in the remai nder of ny comments. Exhibit 13 gives a
timeline of relevant financial advance related to the
three tax years we're here to address today. At the
bottom of Exhibit 13 is a sunmary. The total tax we're
tal king about for the three years was $9,912. That's it.

Penal ti es were assessed and paid, and those were

about nearly 100 percent of the tax. Interest was
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assessed and paid, and that ended up 38 percent of the
tax. Al the tax, all the penalties, and all the interest
was paid. The State does not dispute this. In fact, the
State does not dispute that all taxes, all penalties, and
all interest for all years at this corporation existed had
been paid. It made no claimeither that any of the tax
returns that were filed were inconplete or inaccurate.

Along the way in this case, Franchise Tax Board
did their best to justify extrene behavior of now
nanel ess, facel ess bureaucrats. For exanple, the
Franchi se Tax Board i ssued Notices of Proposed Assessnents
as detailed in their brief. As an exanple, 2005, they
i ssued an NPA showi ng taxable income of $2.6 million with
unpai d tax of $238,000. You can |look at the record. The
tax return for 2005 gross receipts total cash flow for
this corporation for that year was $496, 000. And yet,

t axabl e i ncone sonehow was 2.6 mllion dollars.

2006, their NPA showed taxable incone of 1.8
mllion dollars, tax due of $166,000. Again, gross
receipts for the business for that entire year was
$539, 000. You can see Exhibit 13 for the actual taxable
income and tax nunbers. These are absurd anounts to
justify seizing absurd anbunts of noney. Sone maybe woul d
call this as fraudulent. | understand this is not the

formto deal with fraud, but fraud is intentional

10
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m srepresentation of material fact that's relied on to the
detriment of others.

Wel|, after all that, Franchise Tax Board is
intent on keeping it. So why are we here? W're here
because the State of California insist that a tinely
refund claimwas not nmade. Yet, in their own brief they
acknowl edge this is not true. A tinely refund claimwas
made, but the State of California hid behind a rule that
says if a corporation is suspended, then they get to
pretend they didn't hear that request for a refund.

Then once the corporation is rel eased from
suspension, the State believes they then get to say the
statute of limtations expired while the corporation was
under suspension. So this is howthe gane is played. The
governnment gets to seize the funds of a suspended
corporation, but doesn't have to give the noney back to a
suspended corporation even when they know t hey
overreached.

By any definition, this a schenme conpletely
controlled by the State for the State's benefit. Page 5
of the respondent's brief acknow edges that there were
clainms for a refund, but that they were invalid because
the corporation was suspended. Page 7 of their brief
says -- |I'mquoting -- "because appellant's corporate

status was suspended, the 2005 return filed on

11
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August 5th, 2011, cannot constitute a valid claimfor
refund.”

That statenent is footnoted, referencing Section
19307. | went and | ooked up Section 19307. It does not
say that. On page 6 of the brief fromthe Franchise Tax
Board, there's a | ot of discussion about suspended
corporations, much of which is not relevant to this case.
But to the point of whether they can actually take noney
but not return it to a suspended -- to a corporation that
has a suspended status. Al | see as supposed authority
for that is a 1956 internal legal ruling by the Franchise
Tax Board.

That m ght be Franchi se Tax Board policy, but
it's not the law. The Franchi se Tax Board has not nade a
persuasi ve case that the law prohibits the refund of
sei zed funds while the corporation is suspended. Nor have
t hey nmade the case that they could not have allowed the
credits. |'maquoting Section 19306, "Allow the credit,
made a refund, or mailed a notice of proposed overpaynment
on a preprinted formproscri bed by the Franchi se Tax Board
in accordance with Section 19306."

Further, page 5 of the respondent's brief also
states -- and |I'm quoting, "Respondent was in regular
conti nuous tel ephone and/or in-person contact with the

appel l ant . "

12
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You can inmagine there was repeated and probably
enoti onal requests for refunds. And we know that there
was acknow edgnent by the State that they did not owe a
quarter of a mllion dollars. Wy do | say repeated and
enotional ? The Franchi se Tax Board was |i ke the snake
wr apped around the neck slowy squeezing the life out of
this corporation and the elderly and sick sharehol ders.
And | actually think the Franchi se Tax Board knew it.

But a quarter of a mllion dollars being held in
an account by the State of California, sone nanel ess,
facel ess vindictive bureaucrat saw an opportunity to take
noney and never return it. Franchise Tax Board, |
believe, |lost patience with these taxpayers and decided to
stick it to them The tineline denonstrates that.

By March 30, 2011, as it shows on Exhibit 13, the
State had seized over $192,000. Soneone sonewhere had to
know this was overkill. As noted earlier, all indications
are that the decision was nmade to take this business down.
Two weeks later they published the nane of the business as
one of California' s top delinquent tax debtors. So just
in case starving the business of all of its cash doesn't
kill it, perhaps destroying their name and reputation
m ght .

And based on that publication, these taxpayers

decided to nove out of the state. They were utterly

13
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ashaned. Part of the shane of that, is that the O ange
County Regi ster showed a ridicul ous amount of noney due to
State of California, $607,000. |If you look at Exhibit 14,
there is not a year in which the taxpayer showed anywhere
near that nuch taxable inconme, nuch | ess tax.

In fact, nost years you'll see their gross
recei pts were at or below that nunber, but California
wasn't done. Between April 14, 2011, and August 2, 2011,
the State took another $45,000. The business was dead.
Exhi bit 14, you can look at it. It shows that the conpany
never made anot her dollar of profit. 1In fact, it |ost
huge anounts of noney and eventually closed. Wat
significant illness and age didn't do to the taxpayers,

t he Franchi se Tax Board did.

That brings us to 19316. Was the taxpayer
financially disabled by reason of a nedically determ nable
physi cal or nental inpairnment that was deened to be
terminal? ['Il be blunt, unlike the rest of ny statenent.
They're both dead. Their inpairnment was caused by
term nal nedical issues conpounded by the relentless
difficulty of not having access to their own noney.

They were both on chenot herapy as the evidence
shows. They're unable to address day-to-day issues. The
busi ness continued to |inp along and operate, but there

was no ability of the sharehol ders and nmanagers to provide

14
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oversi ght accounting. And nobody denies that they did not
conply tinely with tax rules.

It's interesting to note, the State has not made
an issue, and they can't if there was ever a history of
filing issues until the period beginning with the 1998 tax
year when it is docunented that there had been a diagnosis
of cancer.

So I'll summarize. California suspended a
corporation for nonconpliance during a period when the
t axpayers were nortally ill. The Franchi se Tax Board knew
this contenporaneously. Those illnesses eventually killed
both of the shareholders. California seized nore than 11
tinmes the anount of tax, penalties, and interest assessed
for the three years in question.

California also very publicly slandered the
busi ness and the taxpayer and the shareholders with a
vastly overstated claimof taxes due. Taxpayers were, by
their own adnonition, in regular and continuous contact
with the State of California. They weren't running. They
were not hiding. They wanted to conply, and they wanted
t heir noney back. California now clains that all those
requests for their noney back in that period don't count.
They even try to nake it appear as if those requests
didn't happen.

California finally released the corporation from

15
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suspensi on at the end of 2014 havi ng never issued a credit
or a notice -- or a formal witten notice of overpaynent.
Not hi ng prohibited themfromdoing that. Wthin 100 days
of the corporate status being revived, a formal request
for refund was filed. California, like it always knew it
woul d do said, "Sorry. The statute of limtations has
expired. "

And here we are in 2019. The State continues to
tighten its grip on noney that they know is not theirs.
nmust say that the Franchise Tax Board people |'ve dealt
with, on the short tine I've been involved in this matter
have been professional, enpathetic, and human. But
there's none of that on the collection side and the
enforcenent side of this case. And | recognize nobody in
this roomhad anything to do wth the series of events
|"ve just described, but the people in this room can,
however, right a very terrible wong.

Thank you.

ADM NI STRATI VE LAW JUDGE GAST: Thank you
M. Ham | ton.

FTB, whenever you're ready.

OPENI NG STATEMENT

MR WERKING The facts in this case are not in

di spute. Appellant is a corporation. Appellant filed its

16
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clainms for refund in the 1999, 2005, and 2006 tax years on
April 10th, 2015, which respondent deni ed as being barred
by the statute of Iimtations. The threshold issue in
this case is whether the financial disability statute,
Section 19316, applies to corporations such that the
statute of limtations could be tolled for a period, which
coul d render appellant's April 10th, 2015 claimto be
timely.

At the prehearing conference, appellant conceded
that its claimfor refund is barred by the statute of
[imtations under any other legal theory. In limted
ci rcunstances, only applicable to individuals and not
applicable to corporations, Section 19316 will suspend the
running of statute of limtations during any period in
whi ch an individual taxpayer is financially disabled. The
statute's conditional |anguage nakes it clear that its
provisions only apply in the case an of an individual
t axpayer under the personal incone tax |law, Part 10 of the
code, and do now apply to the corporation.

The word "individual" is defined as a natural
person under Part 10 of the code in Section 17005.

Appel lant is not an actual person. Appellant is a
corporation. Federal courts in interpreting the anal ogous
Federal Financial D sability Provision under Interna

Revenue Code Section 6511(h), for which the California

17
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financial disability statute is patterned after, have
found that financial disability provisions only apply to
an individual taxpayer and cannot apply to a corporation.

In Lawence S. Deutsch M D. and Associates, G vi
Action Number 165257, the Court found that even though the
i ndi vidual who is the sole officer and sole director of
t he professional corporation was financially disabled, the
tolling under Section 6511 only applies to an individua
t axpayer, not to a corporation. The Court explained,

t hough, it may be true in the everyday sense that

Dr. Deutsch as the nedical practice's sole officer and as
sole director was the nedical practice. That is, has no
beari ng on whet her the nedical practice can seek refuge
under 6511(h). The Court found that because the

pr of essi onal corporation was not an individual, 6511(h)
could not toll the statute of limtations.

Respondent is synpathetic to appellant's
circunstances in this case, but unfortunately the
financial disability provisions do not apply to a
corporation because the corporation is not an individual
under Part 10.

The secondary issue of whether appellant has net
its burden to establish reasonabl e cause for the abatenent
of the demand -- corporate demand or delinquent filing

penalties or any basis for the abatenent of the

18
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post-ammesty penalty, estimate penalty, filing enforcenent
fee, lien fee, or interest, appellant has not net its
burden to establish a basis to abate any of these
penalties, fees, or interest. And respondent has fully
briefed this secondary issue and relies on its argunents
provided in its brief.

Thank you.

ADM NI STRATI VE LAW JUDGE GAST: Thank you. Thank

you.

M. Hamlton, you'll have five mnutes if you'd
like on rebuttal, and then we'll open it to questions from
t he panel

MR HAM LTON:  Okay.

ADM NI STRATI VE LAW JUDGE GAST: Thank you

CLOSI NG STATEMENT

MR HAMLTON. 1'Il just say one thing. The

openi ng statenent or the opening sentence, | think, that

there was only one formal claimfor refund and that it
took place in 2015, not only is not true, it directly
contradi cts, as you can see for yourself, their own brief
where they repeatedly state that there were clains for
refunds within the statute of limtations period.

They did not consider as valid clains for refund,

only because the corporation was suspended. | still do

19
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not see -- | see procedural precedence. | see no |aw that
says that they could not have issued a refund of funds
they clearly know And the one line he just said is the
one line in their brief. They are synpathetic.

That's really nice, but they destroyed a
business. And this elderly couple died unable to pay
bills because the State of California wouldn't give their
own noney back. It was asked for well before 2015. The
State acknow edges that in their brief.

Thank you.

ADM NI STRATI VE LAW JUDGE GAST: Thank you. Al
right.

Questions from panel nenbers? Ckay.

ADM NI STRATI VE LAW JUDGE HOSEY:  Yes.

ADM NI STRATI VE LAW JUDGE GAST: Ckay. Go ahead.

ADM NI STRATI VE LAW JUDGE HOSEY: M. Hamlton,
can you explain how or why 19316 shoul d enconpass
corporations in addition to individuals?

MR HAMLTON:. | -- 1 think it's obvious that a
smal | cl osely-held business -- corporations are people.
And | heard himreference a Federal Revenue Code section
and | egal precedence as related to a federal or an IRS
position. | don't think there's any separation between
t axpayers whose noney was actually taken and the

corporation. | think it's a legal distinction w thout any

20
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di f f er ence.

ADM NI STRATI VE LAW JUDGE GAST: Ckay. Thank you

ADM NI STRATI VE LAW JUDGE HOSEY: Yes. Thank you

No nore questions.
ADM NI STRATI VE LAW JUDGE GAST: Ckay.
Judge Cheng?

ADM NI STRATI VE LAW JUDGE CHENG  No questi ons.

ADM NI STRATI VE LAW JUDGE GAST: Ckay. | have two

questions. First one for the taxpayer. | was alittle

confused in your presentation. You talked about |IRC

Section 19306 about the general statutes of limtations to

file arefund claim Wen we had the prehearing

conference, though, | thought that was conceded that there

was no tinmely claimfor refund, and that the sole i ssue we

have here is whether 19316 tolls that statute.

MR HAMLTON. | was utterly confused, and

t hi nk ot her people on that call were also confused by what

happened on that call.

ADM NI STRATI VE LAW JUDGE GAST: Ckay.

MR HAMLTON:. M point in that call and to this

day is, we are not challenging penalties. W're not

charging the interest. W're not challenging the assessed

tax. What we're saying is that the Franchi se Tax Board
has noney that's not theirs. Wen you consider all of

that, everything has been paid. Wuat | conceded in the

California Reporting, LLC
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conference call was all of those issues. And | conceded

that | understood the basis of why the Franchise Tax Board

was saying there were no tinmely refund clains. But in
that, I"'msaying it is obvious to ne as you read their
brief, there were tinmely refund clains. They just

didn't -- they got to pretend like they didn't hear them

ADM NI STRATI VE LAW JUDGE GAST: Ckay. So

understood. So -- so the 19316, you're saying the statute

was tolled --

MR HAM LTON: Yes.

ADM NI STRATI VE LAW JUDGE GAST: -- such that
there were tinely refund clains.

MR HAMLTON. And |I'malso saying that there
were -- | want the panel to understand that these
t axpayers were begging for their noney back well before
2015.

ADM NI STRATI VE LAW JUDGE GAST: Ckay.

MR HAM LTON: If you just hear the statenent
that was just stated, taxpayer didn't ask for it until

2015. That is not the case.

ADM NI STRATI VE LAW JUDGE GAST: Ckay. All right.

Thank you.
And for FTB, in Exhibit U-- and | think it was
in your opening brief too. I'mnot -- | just need

clarification on the interest anmbunt for the 2006 tax

California Reporting, LLC
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year. Wat is the interest that was paid that was subject
to a potential refund clainf

MR. WERKING Yes, | do have that nunber for you.
For the 2006 tax year, the anmount of interest that was
paid is $2,239. 39.

ADM NI STRATI VE LAW JUDGE GAST: Ckay. So it's
not the $2,236.97, that's on page 1 of Exhibit U?

MR WERKI NG Let ne double check that.

ADM NI STRATI VE LAW JUDGE GAST: | just wanted
clarification.

MR. WERKING | see now, and | actually -- 1
t hi nk that nunber you cited, the $2,236.97, | do believe
that's the correct nunmber. | think the discrepancy in
between the two may have been a witten off dollar amount.

ADM NI STRATI VE LAW JUDGE GAST: Ckay. So that's
t he correct nunber?

MR, VWERKING Correct.

ADM NI STRATI VE LAW JUDGE GAST: Ckay. Al right.
That's all ny questions.

Anything else fromthe parties?

MR HAM LTON:  No.

ADM NI STRATI VE LAW JUDGE GAST: Ckay. Al right.
Wth that, this concludes the hearing. And the judges
w Il neet and decide this case based on the docunents

presented and the argunents we heard today. W will aim
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to send our decision within 100 days of today.

The case is now submtted. The record is cl osed,

and this hearing is now adj ourned. Thank you.

(Proceedi ngs adjourned at 11:14 a.m)
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HEARI NG REPORTER S CERTI FI CATE

|, Ernalyn M Al onzo, Hearing Reporter in and for
the State of California, do hereby certify:

That the foregoing transcript of proceedi ngs was
taken before ne at the tine and place set forth, that the
testi nony and proceedi ngs were reported stenographically
by me and later transcribed by conputer-aided
transcription under ny direction and supervision, that the
foregoing is a true record of the testinony and
proceedi ngs taken at that tine.

| further certify that | amin no way interested
in the outcone of said action

| have hereunto subscribed ny nane this 13th day

of August, 2019.

ERNALYN M ALONZO
HEARI NG REPORTER

25

California Reporting, LLC
(510) 313-0610






